
CROWEll & MORING
1001 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, C.C. 20004-2595

(202) 624-2500
<:A.LE: C"OMOR

F...CSIMILE ( .....PICOM): 202"28-5118

W. U. I. (lNTE..N...TION...L) e~3~~

W. U. (DOMESTIC) ••2~~B

November 22, 1993

BY HAND DELIVERY

William F. Caton
Acting Secretary
Federal Communications Co~ission

1919 X Street, NW Room 222
Washington, DC 20554

RE: ET Docket No. 93-266

Dear Mr. Caton:

DOCKET FILE COPY OR#31NAL

SUITE 1200

2010 M...IN ST"EET

lAVINE, CALI,.ORNIA 827104-7217

(7 I~) 283-.~00

F...CSIMILE (71~) 2e3-e~l~

I SER.JE"'NTS' INN

LONOON EC~Y 11.1.

~~-71-.3.303e

F...CSIMII.E ~~-71-e3e-3035

RECEIVED

NOV 221997
FEDERALCQW

OFFICE MUNICATlONs COMMlSStav
OF THE SECRETARY

Transmitted herewith for filing with the Commission on behalf
of Loral Oualcomm Satellite Services, Inc. are an original and
four copies of its "Reply Comments" in the above-referenced
rulemaking proceeding.

Should there be any questions regarding this matter, please
communicate with this office.

Very truly yours,

hJ.....-............~

Enclosures

No. of Copies rec'd
UstABCDE



II;.il!.:

"f\~ETF" '."';' ". -. ',:,JVOCKET FILE COpy ORIGINAL

ORIGINAL

Noo. 93-266 \ ~~:;~~D
FEDERAL CQlUUNICAT/ONS COMM

OFFICf OF THE SECRETARYISS~

ET Docket

Before The
FEDERAL COMMUHlCATIOHS COHKISSION
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In the Matter of
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PREFERENCE RULES

)
)
)
)
)

--------------)
To: The Commission

REPLY COJIIIBftS OF
LORAL QUALCOP SATELLID SERVICES, INC.

Loral Qualcomm Satellite Services, Inc. ("LQSS"), by its

attorneys, hereby submits these Reply Comments in response to the

comments on the Commission's Notice of Proposed Rule xaking

("Notice"), FCC 93-477 (released October 21, 1993), in the above­

referenced docket. In the Notice, the Commission requested

comment on whether its pioneer's preference rules (47 C.F.R.

55 1.402-403) should be amended or elLminated in light of the

Commission's new authority to assign licenses by competitive

bidding. ~ omnibus Budget Reconciliation Act of 1993, Pub. L.

103-66, Title VI, 5 6002, 107 Stat. 312, 387-97 (Aug. 10, 1993),

codified at 47 U.S.C. 5399(j).

I . BACKGROUND

LQSS is an applicant for an authorization to construct

"Globalstar," a low-earth orbit satellite communications system1/

using the MBS/ROSS frequencies. LQSS requested a pioneer's

preference in connection with the Globalstar Application and filed

1/
LQSS' Globalstar Application was filed on June 3, 1991 (File
Nos. 19-DSS-P-91(48) and CSS-91-014), and accepted for filing
on OCtober 24, 1991, Public Notice, 6 FCC Red 6002 (1991).
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a separate Request for a Pioneer's Preference on November 4, 1991.

As the Commission is aware, there are five other applicants to

construct systems in these bands, and each of the four other

applicants proposing low-earth orbit (LEO) systems also requested

a pioneer's preference. All five requests of the LEO applicants

were tentatively denied in ET Docket No. 92-28. See Amendment of

Section 2.106 of the COmmission's Rules to Allocate the 1610­

1626.5 KHZ and 2483.5-2500 MHZ Bands for Use by the Mobile­

Satellite Service. Including Non-Geostationary Satellites, 7 FCC

Red 6414, 6419-22 (1992). The Commission pointed out in the

Notice, at 9 n.20, that no final decision has been issued on these

five requests for pioneer's preferences. Thus, LQSS has an

interest in whether the Commission changes or repeals its

pioneer's preference rules.

The pleadings in ET Docket No. 92-28 reflect substantial

debate over whether, how, and what information should be used to

evaluate "Big LEO" applicants' requests for pioneer's preferences

and what the impact would be of granting any request. 21 LQSS

hereby incorporates its pleadings on these issues by reference,31

2/

31

The parties also raised the iS8ue whether any award of a
pioneer's preference would be consistent with the hearing
requirements of Alhbacker Radio Corp. v. FCC, 326 U.S. 327
(1945).

~, ~, LASS's Comment. in Support of Ragyest for
PiOneer's Prefer&Qge (filed April 8, 1992); LOSS'. Opposition
to MQtorola's Bequest for Pioo..r'8 Preference (filed April
8, 1992); LOSS'S Motion to Strike ADd Opposition to
Sugplement to Beguest for Pion..r'8 Preference (April 23,
1992); LOSS'S Letter re MOtOrola" B&ggest for Confidential
Treatment (filed May 18, 1992)~ LOIS's Supplement to Request
for Pioneer's Preference (filed June 12, 1992); CORg8ntS of
LOSS on Motorola's Supplemental Filing (filed June 12, 1992).
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and notes that the Commission can review these pleadings for

further infor.mation into the issues raised in the Notice generally

and in IT Docket No. 92-28 specifically.

I I . RESPOHSB TO COMMENTS

The "Big LBO" applicants submitting CODDDents on the Notice

have generally recODDDended that the Commission should apply its

current pioneer's preference standard to issue a final decision in

BT Docket No. 92-28. See COmments of Motorola Satellite

Communications, Inc., at 8-10 (recommending application of

existing standard); cf. Comments of TRW, Inc., at 5 (recoDDllending

decision be finalized without modification). Applying any other

standard could result in substantial delay in award of licenses

for MSS/RDSS. 41 As indicated by prior pleadings in BT Docket No.

92-28, these requests for pioneer's preferences were highly

contested by the parties, and so, it is reasonable to expect delay

resulting from further litigation if a new standard is applied.

In any event, the first application in the current "Big LBO"

processing group has now been filed for three years. Further

delay in authorization may delay the availability of new mobile

cODDllunications services to be provided by these systems -­

contrary to the public interest. 51

4/

51

There is also a question whether application of a new
standard to the "Big LBO" applicants' requests would be
imper.missible as a retroactive application of Commission
rules. See Bowen v. Georgetown university Hosp., 488 U.S.
204 (1988).

Under any standard, it would be an unfair and inappropriate
application of the pioneer's preference rules to allow a
party which missed a cut-off date for filing applications to
use a later-filed request for a pioneer's preference to
bootstrap itself into being licensed with the pending
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Moreover, the premise of the COJIIIIlission's review of the

pioneer's preference rules does not apply to the "Big LEO"

proceeding because it is not appropriate or necessary to assign

licenses for KSS/ROSS service by auction. ~ Motorola Comgents,

at 7-9; see also COmments of Loral OUalcomm Satellite Services,

Inc. (filed in PP Docket No. 93-253 on November 10, 1993).

In addition, the Commission has highlighted in the Notice

that a pioneer's preference should be awarded "only for new

technologies used to provide new services or that significantly

improve existing services." Notice,' 17. In its pleadings filed

in support of its request for a pioneer's preference, hereby

incorporated by reference,6/ LOSS described the innovative system

design features of Globalstar, including patented COMA spread

spectrum techniques for reuse of spectrum, which combine to create

a high-capacity, low-cost mobile satellite communications

system. 7/ LOSS contends that its request for a pioneer's

6/

7/

processing group. ~ C~nt' of CelaAt, Inc., at 9.
Moreover, it should be noted that although CelsAt refers to
"its application in the ROSS band," id., it has not yet filed
any such ApplicAtion.

~ GlobAlatA{ Agplication, at 6-8 (filed June, 3, 1991);
Bequest for PiOneer's Pref.rIDC. (filed November 4, 1991);
Cqmments in Support of Regue.t for PiOneer's Preference
(filed April 8, 1992); SupplpFpnt to Request for Pioneer's
Preference (filed June 12, 1992).

Research and development for a communiCAtions system like
Globalstar is an ongoing project. For example, during the
summer of 1993, Patent No. 5,233,626 ("Repeater Diversity
Spread Spectrum Communications System") WAS issued concerning
CDMA and path diversity substantially used in connection with
GlobAlstar. Additionally, in the yeAr since the Commission's
tentative decision in ET Docket No. 92-28, further
proprietary information supporting LQSS's claim of
innovativeness for Globalstar hAS become available for public
dissemination. LOSS would, of course, submit such Additional
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preference should be granted under the existing or any new

standard for innovative technology.

III. CONCLUSION

LQSS urges the Commission to consider carefully whether to

change the standard applied to evaluate the pioneer's preferences

to applicants for MSS/RDSS authorizations, and not to allow its

review of or approach to the pioneer's preference to delay award

of licenses for MSS/RDSS service.

Respectfully submitted,

LORAL QUALCOMM SATELLITE SERVICES, INC.

By: Lwt~ t: Jm1 tt, (tJ'~)
Linda K. Smith
William D. Wallace

CROWELL , MORING
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 624-2500

/zfflPt. tyOu..- (<JW~_
LESLIE TAYLOR ASSOCIATES
6800 CarlYnn Court
Bethesda, Maryland 20817-4302
(301) 229-9341

Its Attorneys

Date: November 22, 1993

information were the Commission to reevaluate the requests
for pioneer's preferences of the "Big LEO" applicants under
the existing or any new standard.
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Washington, D.C. 20036
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..

Philip L. Kalet
Steptoe & Johnson
1330 Connecticut Avenue N.W.
Washington, D.C. 20036

Norman P. Leventhal
Raul R. Rodriguez
Leventhal, Senter & Lerman
2000 K Street, N.W.
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Director, Regulatory Relations
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